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UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


In the Matter of 


TITLE INSURANCE AND TRUST COMPANY, 
SAN BERNARDINO COUNTY, CALIFORNIA, 
and THE INTERNATIONAL COMPANY, a 
partnership composed of DAVID 
SALYER, CHARLES L. GOLDING and 
HENRY DYE, 


Appellants, 
vs. 


WILLIAM G. FOWLER, as Trustee of 
GUARANTY TRUST DEED CORPORATION, 
Debtor, in Reorganization Pro- 
ceedings Under Chapter X of the 
Act of Congress Relating to 
Bankruptcy, 


Appellee. 


Appeal from the United States District Court for the 
Central District of California 


PETITION FOR REHEARING and 


MEMORANDUM OF POINTS AND AUTHORITIES 


WELBURN S. MAYOCK 

215 West 7th Street 

Los Angeles, Calif. 90014 
626-8619 
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IM THE 
UNITED, STATES COURT OF APPEALS 
FOR THE MINTH CIRCUIT 


ee: the Matter of 


TITLE INSURANCE AND TRUST COMPANY. 
BAK BERNARDINO COUNTY, CALIFORNIA, 
and THE INTERNATIONAL COMPANY, a 

; Partnership composed cf DAVID 

YLR, CHARLIS L. GOLDING and 

yY bYZ, 


Appellants, 

vB. 
WILLIAM G, FOWLLR, as Trustee of 
Peepers TRUST DEEL CORPORATION, 

bter, in Seorganization Pro- 
peeestes: Under Chapter / of the 

et of Congreas Relating to 
| Bankruptcy, 
if 
Appellee. 


Appeal from the Unitec States District Court for the 
Cantrai District ef Callfornia 


PETITION FOR RrhLARING 
The appellee above-nased reepectfully petitions this 
ta Court for « rehearing of the weve) in the above 


nie petition ie sddressed to three fentwres of the 
decision wherein it is helleved thet tha court say be con- 
vinced thet {ts result is based upon the application of in- 
porrect legs) principles. 

fhe Court has permitted appellants to ignore the require 
ments of Title 11, U.5.C. Bee, 67(c) uncer whidh a party must) 
\aicer evheust hie rewed below by filing a petition for re- | 
view by & Judge of the United States District Court and appeal 
directly to the United States Court of Appeals. 

Appollents perpetrated a fraud on thie Konereblie Court | 


: 
! 
)by aseerting that a petition for review had been filed when 


the Transcript of Aecord, containing all of the pleadings 
palated to this eatter desonetrates the fact that no such 


Geouseat wae ever Filed. Moreover. if a petition for review © 
. 


nad indeed bean filec, « Certifieate of Peview would have 


beér Filed by the Referee in bankruptcy pursuant to Rule 264%, 


Rules Of tne U. ©. Oistrict Court for the Cantral District of 
Lalifornia and a Wearing held before the Non@reble Jesse | 
Curtie, the 4uGge aasietimd to this particular bankruptcy 
L saarear. “6 wuch certificate was file@ nor was eny hearing 
pas: 

Appellants aasortion that this Honorable Court hac 
| jurieétetion under Tithe 2%, U.S.C. Section 1791 1a patently | 
falee glace there has never been a fimel decision in the . 
eourt below, | 
-Yhe ocert «pred in {te detereination that the appellant — 
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puyers repudiated their cantract om foteber 7, 1865, the dast 


day before the performance ate. Trustee's Exhinit &-., 
penien is part of the Transeript of Keeerd, is a phatecopy of 
is letter dated October Y, 104 from The International Company 
y fitie inewrance and frust Company, The letter DeaTe a | 
| peeeipt staup ef October 4, 1284. The law is well sestabdlishe 
that notificetion of cwjection, repudiation or reves tion ef 
@ contract is only «effected viet actual notice ia mecaived, 
ast when the sepudieation, rejection or revoustion letter is — 
eumpowec, or #ven when such letter is peated. The repudie- 
tien of the contract anc the purported refeation of title by 
the appellant buyers teen piece when Title Ineurance and 


to the fesaint steap on Exbibit G1, was Oetomer #, 1964, 
This was the day after the perfersance date and too late. 
Any 80 called rejection of title must necessarily have bean 
timely to preserve eny rignts of appellants. | 
The court erred in ita determination that the eonfiict | 
dn the evidence ae to whether there were eral objeations to 
title were Hat r@solved Dy the leferee. Tre Findings of 
Fact (C712) stating that The International Compery without 
cause repudlated ite contract to purchase the property and 
fallea to comply with the escrow instructions and that 


2 Coapany received actual netice thereof which, sasersing 


teres of the contract and the escron inetewotlous ia the 


resciction of any such ponfiict. Where there is substantial 


————oooooee, 


Geteruinasticn of the trier of fact. 

Tor the foregoing reasons, this petition for rehearing 

should be prantec. | 
Deted: February 7, 196%. . 


to support it, this lionorable Court ts beund ly the 
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a MEMORANDUM OF FOINTS AND AUTHORITIES 
2 | lL. The decision ignores the requirements of Title 11, 


U.0.0. See. 67(c) which holds that a party must exhaust his 


adtiniatrative remedy prior to appeal from the courts, | 


The record demonstrates that no petition for review wae | 


| 
filec. The aseertion of appellants to the contrary is false. 
The recoru shows no suc) petition for review and no cartifi- 
Gate of réview. both of which would have been necessary pur 
Svant to Sule 704, vules of the U. S. Sistriet Court fer the 
Central Listrict of California. ko sueh certificate was 
filec or any hearing teld. ) 
Appellants assertion thet the Honorable Court had juris-| 
diction under Title 78, U.s.c. $1291 is untrue. There te 
(al nos ner nas there ever been a final decision in the court 


below. Jurisdiction to hear the appeai cannot be affirmed by 
| nw false assertion that administrative resecdies have been | 
| complied: with. | 
2. The court relied wpon iuhibit G-1 as the basis of ite 
(ruling and jucgment on appeal Geducing from thie exnibit that 
appellants nec made a timely repudiation of its contract to 


| purchase as set forth in tne escrow instructions. 


. In re notice: 


ee 


| Ag to tne matter of notice, it may be said that where 4 
(atatute requires notice and does not specify how it shall be 
| tiven, the presumption ie that personal service is required. 


Stockton Automobile Co. v. Confer, 154 Cal ¥02 | 
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Long wv. Chronicle Publishing Co., 65 Cad Appi? 

It way be broacly statec that where a statute or con- 
tract requires the ,lvin, of notice anc there is nothing in | 
the context or cirowmstances to show that any other form of 
notice was intended, personal notice is raquired. This is | 


true beacause tne lew always favors a personel notice it | 


Scuntenances subetitutea anc censtructive notices only as a 


£atter of necessity o: of extrare axneciency. | 


——_ 


70 Vai Jur, See. 11, page 243 | 

Ic is true that personal notice can be civan by mailing 
in which event preef that it was raceived must be made and 
notice is effective upon the delivery and >ecomes personal 


service upen guch delivery. 


@irien v. .e@ilbron. 94 Cal 536 

we delivery of netics through the personal agency the 
sencer salecta coulc be an exprasg company, 3 messanger ser. 
vious or the postal serwice. When any of these methods are 
spec, it Le the recelpt of the cocument and not the cate of 
ita trungeittal that conatitutes the personal sarvice re- 
Qud re). | 

ieinlen v. neilbren, @4 Cal 836, cited supra 


ee 


Yne proof of service here is <xhinit 6-1. It shows that 
it ig a photocopy of a letter datea cuetober 7. 1964. No | 
mailins cate is siven. The exhibit. however. bear a rece! pt 
Btann of icteber 9, 196%. Thies is the only evidence before 


; 
the Court as to the cate cf reeaipt. This shows it was ) 
| 


i ee 


Ssivec on Jotober 3, 1964 tite shows it was effective as 


otice two cave late and conetituten no notice at all of 
Pepucsation wecause the act under the contract which the 
hotice .rperte to repudiate should heave baen parformed by 
the efpelaants Two Gays betore theip personel service becars 
| 

=, in re penrliet of evinence: 
le ts (@teee thet the confilet of evidenoa upon which tha 
bdees ite ruling waa net wesolved. The court failed to! 

@ intc consideration the Findings of fact anc sonclusions 
ef law © the Neferea. ‘ere the cor*lict was resolvad and 
ces@lution im binging upon tne Appellate Court. Upon 
deduction of wuch tindings of facet, it shows that The 
ational “orpany wought to repudiate ite contract to 
jase the property by notioe of repudiation. The evidenss 
that “o lepal notice of rapudiarion was given, The 
wily » shew that Gusrenty Jeust Dead Corporation fully 
with the term of The contrect and the sscrow in- 
Structions, 


_* erres shove shown require « renearing and an ulti- 
Te cisriseal of The appeal. 


‘ 
Respectfully subeitred, 
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